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The applicability of Western socio-legal frameworks
to the study of negotiation in Chinese society
Mona Chunga∗ and Richard Inglebyb
aDeakin University, Melbourne, Australia; bNorth China University of Technology, Beijing, China
Theoretical frameworks for the examination of negotiation generated by Western aca-
demics do not easily translate to Chinese society because of fundamental differences
between Western and Chinese society. Attempts to study negotiation in Chinese soci-
ety and to improve negotiation between Chinese and Western business people are
themselves constrained by cross-cultural differences. Extended immersion of Western
academics in Chinese settings and the involvement of cross-cultural specialists is
required to advance understanding of cross-cultural negotiation. There is enormous
potential for improved understanding of cross-cultural dynamics and development of
innovative teaching methodologies if institutional and personal cooperation can be
secured. Cross-cultural negotiation as a useful tool in socio-legal framework and/or
higher education administration is important especially in the current environment for
the Australian education export market.
Keywords: cross-cultural frameworks; cross-cultural negotiation; doing business with
China; negotiation with Chinese; socio-legal studies
Introduction
In this paper, we look at how Western socio-legal frameworks can be used in studying
negotiation in Chinese setting. This paper distinguishes mainland Chinese from other
groups of Chinese and for the first time, it examines the deeper differences between the
two groups. The identification of such differences is critical in analysing the different
negotiation strategies used by mainland Chinese. The research method is simulations of
negotiations between Chinese and Australians. The paper covers cross-cultural psychol-
ogy, examines the dynamics of cross-cultural research and provides insights to improve
negotiation between Chinese and Western business people. Furthermore it discusses from
an administrative perspective whether cross-cultural negotiation is to be a part of tertiary
curriculum.
Western socio-legal frameworks
Traditional ‘1970s’ socio-legal frameworks sought to explain the ‘gap’ between law in
the books and law in action by stressing that formal law was not the only determinant of
informal processes because:
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1. The impact of the formal legal rules was mediated by additional factors such as:
a. Transaction costs
b. Personal preferences
c. Economic inequality (Galanter, 1974; Mnookin & Kornhauser, 1979)
2. Law was a semi-autonomous (rather than autonomous) field (Galanter, 1981;
Moore, 1973).
These insights were one of the reasons (different conceptions of the State being another)
why Trubek and Galanter, as early as 1974 (Galanter, 1974), caution their well-meaning
liberal colleagues that the ethnocentricity of Western liberalism meant that it was unrealis-
tic to expect that the Third World could be developed by the imposition of Western liberal
legal paradigms.
Trubek and Galanter were writing primarily about Africa and South East Asia. They
could not have been writing about China because between 1949 to 1979 China was a totally
isolated society (Lubman, 2003); with a particularly striking period of 10 years constituted
by the repression of the Cultural Revolution from 1966 to 1976.
The developing Western interest in China in recent years has been primarily triggered
by economic considerations – a new market of nearly 25 per cent of the world’s population
cannot be ignored. Although there has been increasing academic interest, there is a difficult
question as to what theoretical perspectives should be deployed.
What does ‘Chinese’ mean?
Many academics have used the term ‘Chinese’ to describe all people of Chinese cultural
background, by which the term Chinese covers people from (e.g.) Singapore, Hong Kong,
and Taiwan. In the context of negotiation, studies of the negotiation process have estab-
lished that there are differences between the way that the two different cultures, Chinese
andWestern, communicate (Adler, Braham, & Graham, 1992) and examined what happens
when the two different cultures attempt to communicate with each other based on simu-
lated negotiations and/or interviews and questionnaires (Lee, Yang, & Graham, 2006).
Other studies have attempted to analyse behaviour in terms of cultural characteristics from
a variety of disciplinary perspectives, including:
1. Linguistics (George, Jones, & Gonzalez, 1998)
2. Psychology (Eid &Deiner, 2001; Triandis, 1996; Ulijn, Rutkowski, Kumar, & Zhu,
2005)
3. the more general field of business negotiation (Adler et al., 1992)
Although we argue that the equivalence between Chinese and Confucian is too simplis-
tic, even the reference to the distinctive features of Confucian culture has clear relevance
to the classical socio-legal frameworks’ references to (e.g.) personal preferences and risk
aversion in terms of determinants of out-of-court activity.
Davis and Trebilcock’s recent statement that ‘Some of the most recent work in this
vein has been enriched by insights derived from cross-cultural psychology’ (Davis &
Trebilcock, 2008; p. 929) is important because of the close relationship between the
variables in cross-cultural psychology and the determinants of out-of-court activity.
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Cross-cultural psychology
Cross-cultural psychology considers the variables of:
1. High context/Low context (Hall & Hall, 1990)
2. Collective/Individual
3. Power distance
4. Uncertainty avoidance
5. Masculinity/Femininity (Hofstede, 2001)
People from a low context culture such as Australia provide a high level of content and
a low level of words. Low context communicators discuss very specific topics, ask direct
questions and expect direct answers. They use precise and fewer words, talk specifically
and straight to the point. The typical means of argument is to present the main point first
and explicitly and then proceed to provide the evidence to support this point. By contrast,
high context people such as the Chinese provide a high level of words but the content is
not explicitly contained in the words. High context people expect their intention to emerge
from a reading between the lines of a multiplicity of statements.
The next continuum has collectivism at one extreme and individualism at the other.
China is a collective society and Australian is an individualistic society. The networks
in which Chinese people frame their interactions are based on multiple layers which might
include kinship ties, old school ties, regional links or community of origin links. These net-
works are of a far broader dimension than the individualised interactions which characterise
daily existence in Western society.
The power distance continuum refers to the extent to which people from different cul-
tures tolerate differences in status between individuals. China is a high power distance
culture where it is accepted that there is a high level of difference in status and power
between members of society. Chinese people easily accept large differences in power and
status between individuals. Australians generally do not.
The uncertainty avoidance variable refers to the extent to which people can tolerate
uncertainty and the masculinity/femininity continuum measures the extent to which
societies’ values are dominated by male assertiveness, competitiveness and toughness, in
contrast to societies dominated by typically feminine values of caring, nurturing, and con-
cerns for relationships and the living environment. China is high on the masculinity scale.
In this paper we argue that the framework of cross-cultural psychology is a neces-
sary, but not sufficient, ingredient for the development of a framework to understand
contemporary China.
We say that cross-cultural psychology variables are necessary to promote understanding
of the differences between peoples from different cultures, but insufficient to capture the
distinctive features of Chinese society because there is also a political dynamic, the concept
of the State.
The concept of the State in Chinese society
The concept of the State is a reason for what we perceive to be the real difference in
approach between academics who have conducted research:
1. in China; and
2. about China or with overseas Chinese.
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We further argue that the reason for the difference in perspectives is that the importance
of the concept of the State in any understanding of a society requires specific consideration
of the influence of the Communist Party in mainland China (Peoples Republic of China
[PRC]). This specific consideration includes without being limited to:
1. the legacy of the Cultural Revolution and the ‘incident’ in 1989;
2. today 80,000,000 members (population of UK and Australia combined!);
3. collectivist and hierarchical control of a collectivist and hierarchical society.
The unique combination of Confucianism and Maoism in PRC means that Mainland
Chinese perceive their relationships with each other and with the State in ways which are:
1. almost completely alien to Western liberals;
2. different from other post-Communist societies;
3. different from overseas Chinese societies.
One implication of this is that an understanding of social phenomena in mainland China
requires cross-cultural research teams for access to research sites and understanding of
research data (both quantitative and qualitative).
Simulation as a research method
Our proposed project examines communication between Australian and mainland Chinese
from a commercial perspective by a cross-cultural team in order to develop and test strate-
gies to overcome impediments to successful negotiation. We argue that a full understanding
of the dynamics of cross-cultural negotiation requires qualitative methods such as partic-
ipant observation and simulation. It is only by analysing the content of interactions that
we can develop problem-solving strategies. Quantitative methods are less well-suited for
the analysis of the phenomenon because human behaviours in communication process are
ephemeral and unique (Chung & Smith, 2008). In addition there are specific cultural biases
which derive from the fact that researchers and respondents to interviews and question-
naires will have culturally-based assumptions in relation to their questions and answers. In
particular, Chinese respondents to Likert scale inquiries will cluster around the midrange
because the desire for harmony means that the extreme options will be disregarded.
Involvement of a Chinese university
As part of an exploratory pilot study, we:
1. organised commercial negotiation simulations between Australians and Chinese
and Chinese–Chinese negotiation teams at ‘Beijing University One’ and ‘Beijing
University Two’; and
2. conducted some ‘negotiation games’ with undergraduate students at Beijing
University One and ‘Beijing University Three’.
As background information, cross-cultural negotiation is taught in most of the Chinese
universities as a compulsory subject in all the business stream degrees. From the tertiary
management perspective, this is vastly different from Australian universities. It is a mat-
ter of how important cross-cultural negotiation is placed by universities. In comparison,
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Australian universities rarely touch on the subject. Even when it is a part of any curriculum,
at the very best the topic will only be touched on as a subject for one week.
These were universities where we had connections of a personal and professional
nature. At Beijing University One, where one of the writers has a family connection, we
had been responsible for conducting discussions about institutional collaborations and had
each given guest lectures, by reason of which we were each appointed Visiting Professors.
At Beijing University Two there was a particular collaborative relationship with one aca-
demic involving joint publication. Beijing University Three had a pre-existing relationship
with a home institution by reason of undergraduate student enrolments.
One of the first challenges in devising a research project based on simulation was to
find suitable participants. We took advantage of our pre-existing relationship with Beijing
University One to propose simulated negotiations between academics from that university
and members of a delegation from our own university. In the week before the delegation
visited we had two preparatory interactions with our Chinese colleagues. In the first inter-
action, we were invited to provide feedback to an international trade simulation, conducted
in English, by a group of Commerce students. We were applauded by the students and our
colleagues responded to our feedback to the students in extremely complimentary terms.
This in itself might seem something positive, but events were to show that the reasons for
the response included the seeds of the problem why the pilot did not proceed as anticipated.
We specifically organised the Chinese–Chinese negotiation teams to conduct negoti-
ation simulations of the same scenario in both English and Chinese, so that we could
consider the language variable. Each negotiation team was given a set of common facts
and a specific briefing in relation to their role which was not made available to the other
team. The Australian–Chinese negotiation simulations were in relation to the same scenar-
ios but were only conducted in English. The simulations (which were recorded digitally)
were observed by a team of Australian Chinese researchers.
The negotiation games were first devised ‘on the run’ at Beijing University Three to
illustrate points made in a lecture on cross-cultural negotiation. Students were paired off
and assigned the role of buyer and seller. They were told that:
1. they had 60 seconds to negotiate the price of 1 kilogram of rice;
2. any pair which did not reach agreement would be eliminated;
3. the three purchasers who paid the most would be eliminated;
4. the three vendors who obtained the lowest price would be eliminated.
The prices which each pair arrived at were all displayed on the board and then there
were successive rounds until there was a winning buyer and a winning seller.
In the second interaction, we wanted a simulation of a Chinese–Chinese negotiation,
but our requirement that this be in English meant that not all of our Chinese colleagues felt
able to participate. Their attitude probably derived in part from their desire not to lose face
by ‘losing the simulation’ in front of their students and their colleagues. Both colleagues
and students prepared for the simulations by explicitly talking about what they had to do
to ‘win’; an approach which contrasts with the ‘win–win’ philosophy emphasised in their
teaching materials.
Our colleagues at Beijing University One informed the Chinese observer that they were
reluctant to be used as guinea pigs, and were also concerned that their performance in the
simulation might be used as part of their peer evaluation. Not all of this attitude can be
ascribed to the novelty of simulation because it is clear that simulation is an integral part of
the curriculum. However, the use of simulation as a research method might be less accepted
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in the Chinese context; and the surveillance nature and history of mainland China means
that participants may be reluctant to expose themselves in this manner. It is important
to observe that the Chinese participants’ reluctance was communicated only in private and
only to the Chinese observer who had insider status. A research team which did not include
an insider would not have received this information.
By contrast the students were initially only too enthusiastic to participate. One possible
explanation for this is that the students have had a different educational experience from
that of their lecturers. In addition to the recent Chinese industrial revolution there has also
been an education revolution. Universities were actually closed down during the Cultural
Revolution. But today a far greater proportion of gross domestic product (GDP) goes into
education than is the case in Western countries, and one of the focuses of contemporary
Chinese education is a hunger for international knowledge and experience, as evidenced
by the facts that:
1. many classes are taught in English;
2. English is a compulsory feature of the final year school examination;
3. there are specific courses on negotiation with Western business people.
Although the students were initially enthusiastic, their response to being given scenar-
ios was to ask where they could find the precedent for their response and at the end of the
first simulation they asked the Western observer what the ‘right answer’ was to the problem
and were visibly upset at the response that there was no ‘right answer’ to this or to most
negotiation problems. Chinese education differs from that in much of Australia because in
China there is a far greater emphasis on rote learning and there is much less emphasis on
active learning methods.
During the simulation between the students which we observed they were reading from
prepared texts. Although this might in part have been due to language issues, it remained
the case that the simulated negotiation was an exchange of positions in the bargaining
sense rather than any attempt to engineer compromise based on common interest in the
more committed sense of negotiation.
It was clear that the undergraduate students lacked the commercial and life experience
necessary to conduct simulation of even straightforward transactions, which was one of the
reasons for the conduct of the ‘price of rice’ game. It was often observed by the research
team that statements straight out of text books were read out in negotiation simulations. In
some cases, the entire section of a text book was read out. The limitation was also observed
at their inability to move forward on one topic. It was often resulted as a ‘ping-pong’ game
instead of negotiating around issues and moving forward. This conclusion was reinforced
by the final simulation, in which postgraduate commerce students participated on a far
more sophisticated level of interaction.
Many students were visibly upset by their exclusion in the negotiation game (at both
universities where this game was played). One interesting exception to the competitive
nature of the students was the observed behaviour in the ‘price of rice’ game at Beijing
University Three. Here (where some of the ‘losing’ participants were initially reluctant to
leave the game and only did so when isolated by counting the number of tables remain-
ing) the bargaining pairs consulted with each other to try and reach agreed prices which
kept them in the game by not excluding buyers who paid too much or sellers who got too
little. There was no evidence of this at Beijing University One. The competitive nature
of the undergraduate students sits uneasily with the Confucian desire for harmony but is
explicable in terms of:
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1. the extremely competitive nature of the Chinese education system, where students
and their schools and universities are ranked for competitive entry from the stage
of kindergarten;
2. (although this comment is perhaps more tentative) the egocentric nature of the
products of the single child policy. Almost all 18 to 21 year old young Chinese
are not only single children, but also the children of single children, leading to the
nicknames of ‘Little Emperors/Empresses’ and ‘4-2-1’ children (i.e. each child
has the undivided attention of two parents and four grandparents). It was strik-
ing that one of the most frequent statements in negotiation was simply ‘I want’
– a point to which we will return when we comment on the applicability of the
frameworks for analysis introduced by other writers in relation to Japan (Adair,
Okumura, & Bret, 2001).
Implications for further research
An important implication of the above is that the successful conduct of simulations will
require graduate students or executive trainees so that participants have sufficient skills and
life experience to negotiate in a commercial sense; and that each party to the negotiation
should be of equal status. This obviously presents a challenge in terms of arranging for
Australians and Chinese to be in the same place at the same time (Adair et al., 2001).
The content of negotiation topic was also important as it was observed that in the first
attempt by the Chinese students to negotiate a complex technical commercial contract, little
negotiation was conducted as they were pushed by time. Therefore when time is limited,
future negotiations were designed to be simple in term of facts.
The question of language remains a difficult one. It was absolutely striking at Beijing
Universities One and Two that the simulations conducted in English were categorised by
more aggressive behaviour, body language and raised voices. An Australian colleague who
observed the simulations a Beijing University Two commented that the female participants
were silent in the Chinese language phase and prominent in the English version. On one
level the use of English as the language for the simulations can be justified in terms of this
being the language which will invariably be used in single language negotiations. But the
limits of the English language as a negotiation tool for Western negotiators are one of the
reasons for the phenomenon that Western negotiation teams are unlikely to be successful
in China without a Chinese member of the team (Adair et al., 2001).
The difficulties which qualitative researchers typically endure in the location of willing
participants are accentuated in a society where a single political party controls every aspect
of an individual’s life. Although there are occasions when academic freedom is honoured
more in the breach than in the observance, it remains the case that Western academics
generally conduct their research without fear of being adversely judged by their colleagues.
In Western societies, university researchers can often take advantage of the independent
and non-threatening nature of their institutions to secure access to data. In Australia there
is a difference between:
1. I’m from the University and I’d like to do research; and
2. I’m from the Tax Office and I’d like to do research.
Neither of these two features of Western academic life applies to the same extent in
China because the requisite levels of trust do not exist. Likewise, Western academics seek-
ing to research Chinese culture (even as part of cross-cultural studies) need to overcome
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the suspicion of the outsider which is part of contemporary Chinese culture. If Western
observers are going to properly analyse Chinese behaviour in negotiations then their frame-
works will need to account for the more diffuse nature of decision-making in Chinese
negotiation teams. The combination of the collective (Hofstede, 2001) and hierarchical
features of Chinese culture means that many responses in negotiation relate to the internal
requirements of the negotiation. However the final decision is made by the highest level
person but presented and perceived as a team decision.
The respect for hierarchy and harmony might create a reluctance to participate in exper-
imental research which puts the reputation of the academic at risk unless the research
is actively supported by senior academics within the institution such as Deans and/or
Presidents. Junior academics in China are more accepting of the concept that they can
be directed to participate in particular research projects than their Australian counterparts.
The prominence of relationships as a source of obligation means that a full understand-
ing of the dynamics of negotiation will require analysis of interactions between the same
groups of people over a period of time.
The techniques used to code negotiation behaviours in previous studies are not
sufficiently sophisticated to enable an understanding of the dynamics of cross-cultural
negotiation. They are typically influenced and scoped byWestern researchers. For example,
the 12 categories of ‘bargaining behaviour’ (promise, threat, recommendation, warning,
reward, punishment etc.) in Adler et al. (1992) simply do not reflect Chinese negotiation
behaviours. The categories are all of low context statements which derive their meaning
from the words used.
In order to understand the Chinese negotiation behaviours it is necessary to have
Chinese members of a cross-cultural research team so that the questions and observations
contain an understanding of both cultures as well as the language aspects.
One conclusion of the preliminary study is that the design of the research is itself
constrained by the cultural, political and communication factors which influence the phe-
nomenon constituting the subject-matter of the research. The centrality of trust to the
formation of relationships puts ‘outsiders’ in a difficult position. It has taken three vis-
its of approximately 10 days each over a period of about 14 months for the authors of this
paper to develop a strong relationship with Beijing University One, even though one of the
authors already had ‘insider’ status by reason of her father being a retired Professor there.
Even with these personal links to the institution, it remains the case that the institution is
an institution and that collaboration requires the trust of individual people.
It seems clear that participants for simulations will come from the ranks of students, and
that graduate students will be required to enable the necessary level of life and commercial
experience to be brought to the simulation. This then raises the issue of how Australian
graduate students can participate and the authors are currently exploring the option of
jointly taught courses and study tours to this end.
Furthermore, the question of whether the topic should be taught as a compulsory sub-
ject in universities should be brought to the management level. It may even be considered
as part of the tertiary education policies. Especially with the large number of international
students in all Australian universities, adding cross-cultural negotiation as a compulsory
subject to law and commerce degrees will increase the suitability and attractiveness of
Australian degrees to Chinese students.
Conclusion
In conclusion, the extended immersion of Western academics in Chinese settings and
the involvement of cross-cultural specialists are required to advance understanding of
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cross-cultural negotiation. There is enormous potential for improved understanding of
cross-cultural dynamics and development of innovative teaching methodologies if insti-
tutional and personal cooperation can be secured. At the same time, from an administrative
perspective, cross-cultural negotiation is recommended to be added to law and commerce
degrees at Australian universities to ensure sustainability of education export.
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